
BEFORE THE APPEALS BOARD 
FOR THE

KANSAS DIVISION OF WORKERS COMPENSATION

CAROL S. MESSNER )
Claimant )

VS. )
) Docket Nos.  253,153 &

CONTINENTAL PLASTIC CONTAINERS ) 261,143
Respondent )

AND )
)

AMERICAN HOME ASSURANCE COMPANY )
Insurance Carrier )

ORDER ON REMAND

On March 29, 2013, the Kansas Court of Appeals affirmed in part, reversed in part
and remanded with directions, the Appeals Board's Order of October 21, 2011.  The Court
affirmed the Board’s award of benefits in Docket No. 253,153.  The Board’s Order in
Docket No. 253,153 remains in full force and effect. 

In Docket No. 261,143, the Court of Appeals remanded the matter for recalculation
of the award to the right shoulder.  The Court ordered the Board to exclude temporary total
disability benefits originally awarded for the period from April 26, 2001 through
December 13, 2002.  The Kansas Supreme Court denied the petition for review on
August 30, 2013.  The Board placed this matter on its Summary Docket on December 11,
2013. 

APPEARANCES

William L. Phalen, of Pittsburg, Kansas, appeared for the claimant.  John B.
Rathmel, of Kansas City, Missouri, appeared for respondent and its insurance carrier

ISSUES

The Court of Appeals remanded this appeal to the Board for recalculation of the
award to the right shoulder in Docket No. 261,143, to exclude temporary total disability
benefits that were awarded from April 26, 2001 through December 13, 2002.

Claimant and Respondent agree, by letter brief to the Board, that claimant, in
Docket No. 261,143, is entitled to 42.29 weeks of temporary total disability compensation



CAROL S. MESSNER 2 DOCKET NOS. 253,153 & 261,143

for the period from August 14, 2007 to June 5, 2008, followed by a 16 percent permanent
partial functional impairment to the right shoulder.  

FINDINGS OF FACT

The Board’s charge is simply to enter an Award consistent with the findings made
by the Court of Appeals. 

CONCLUSIONS

Pursuant to the stipulations of the parties, the Board modifies claimant’s Award in
Docket No. 261,143, to grant claimant 42.29 weeks of temporary total disability
compensation for the period of August 14, 2007 to June 5, 2008, followed by a 16 percent
permanent partial functional impairment to the right shoulder. 

AWARD

WHEREFORE, it is the finding, decision and order of the Board that the Award of
Administrative Law Judge Steven J. Howard dated May 20, 2001, is modified in
accordance with the Court of Appeals Opinion.  Claimant is entitled to 42.29 weeks of
temporary total disability at the rate of $401 per week in the amount of $16,958.29,
followed by 29.23 weeks compensation at the rate of $401 per week in the amount of
$11,721.23, for a 16 percent permanent partial functional disability to the right shoulder,
for a total award of $28,679.52.  The entire Award is due and owing and ordered paid in
one lump sum, minus any amounts previously paid.  All other findings and conclusions
contained within the ALJ’s Award are hereby affirmed to the extent they do not contradict
the findings and conclusions contained herein. The Board’s Order in Docket No. 253,153,
remains in full force and effect.

IT IS SO ORDERED.

Dated this          day of January, 2014.

______________________________
BOARD MEMBER

______________________________
BOARD MEMBER

______________________________
BOARD MEMBER
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c: William L. Phalen, Attorney for Claimant
wlp@wlphalen.com

John B. Rathmel, Attorney for Respondent and its Insurance Carrier
jrathmel@evans-dixon.com

Steven J. Howard, Administrative Law Judge


